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THE BANKRUPTCY CODE; Exhibits A-
C; Proposed Order.

Date: March 21, 2003
Time:
Judge: Hon. Robert J. Faris

Hawaiian Airlines, Inc., as debtor and debtor in possession (the “Debtor”),

by and through its undersigned proposed co-counsel, files this Motion for Order to

Continue Current Investment Policies Pursuant to Section 345(b) of the

Bankruptcy Code (the “Motion”), and, in support thereof, respectfully represents as

follows:

I. JURISDICTION

1. This Court has jurisdiction to consider this Motion pursuant to 28

U.S.C. §§ 157 and 1334.  This matter is a core proceeding pursuant to 28 U.S.C. §

157(b).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and

1409.

II. BACKGROUND

2. On March 21, 2003 (the “Petition Date”), the Debtor filed a petition

for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy

Code”) in the United States Bankruptcy Court for the District of Hawaii (the

“Bankruptcy Court”).  Pursuant to sections 1107(a) and 1108 of the Bankruptcy

Code, the Debtor is operating its businesses and managing its properties as a debtor
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in possession.  No trustee, examiner or committee of creditors has been appointed

in the Debtor’s chapter 11 case.

3. The Debtor was incorporated in January of 1929 under the laws of the

Territory of Hawaii and is currently a subsidiary of Hawaiian Holdings, Inc.

(“Hawaiian Holdings”),1 a Delaware corporation whose common stock is traded on

the American Stock Exchange and Pacific Exchange under the ticker symbol

“HA.”  As part of the regular Securities and Exchange Commission filings of

Hawaiian Holdings, Hawaiian Holdings reports its financial and operating results

with those of the Debtor on a consolidated basis.

The Debtor’s Business

4. The Debtor is engaged primarily in the scheduled transportation of

passengers, cargo and mail.  The Debtor’s passenger airline business is its chief

source of revenue.  Principally all of the Debtor’s flights either originate or end in

the state of Hawaii.  The Debtor provides passenger and cargo service from

Hawaii, predominately Honolulu, to the cities of Los Angeles, Ontario,

Sacramento, San Diego and San Francisco, California; Seattle, Washington;

Portland, Oregon; Phoenix, Arizona; and Las Vegas, Nevada (the “Transpacific

Routes”).  The Debtor also provides non-stop service between and among the six

                                                
1 Hawaiian Holdings holds 49.1% of the outstanding common stock of the Debtor directly.  The remaining

50.9% of the outstanding common stock of the Debtor is held by AIP, Inc. (“AIP”), a wholly-owned subsidiary of
Hawaiian Holdings.
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major islands of the state of Hawaii (the “Interisland Routes”) and weekly service

to each of Pago Pago, American Samoa and Pepeete, Tahiti in the South Pacific

(the “South Pacific Routes”).  Charter service is provided from Honolulu to

Anchorage, Alaska (the “Charter Routes”).  Based upon the Debtor’s operating

revenues, the Debtor is the largest airline headquartered in Hawaii.

5. Based on its unaudited results, the Debtor had a net loss of

approximately $58 million for the twelve months ended December 31, 2002 (“Year

2002”) on operating revenue of approximately $632 million for the same period.

In comparison, for the twelve months ended December 31, 2001 (“Year 2001”),

the Debtor reported net income of approximately $5 million on operating revenue

of approximately $612 million for the same period.  The Debtor’s assets and

liabilities, as of December 31, 2002, were approximately $256 million and $399

million, respectively.  The Debtor’s reported assets and liabilities, as of December

31, 2001, were approximately $305 million and $327 million, respectively.

6. The Debtor is party to a network of agreements among airlines.

Because of the interdependent nature of airline operations, coordination among

airlines, provision of airline services, and efficient service by the airline industry to

the traveling public, in general, would be virtually impossible without such

agreements.  Among other things, these agreements facilitate cooperation among
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airlines with respect to such critical activities as making reservations and

transferring passengers, packages, baggage and mail among airlines.

The Debtor’s Fleet

7. Beginning in the fourth quarter of 1999, the Debtor initiated a plan to

replace its entire fleet of McDonnell Douglas DC-9 aircraft used to service its

Interisland Routes.  This effort was completed in the first quarter of 2002, with the

Debtor taking delivery of thirteen Boeing 717-200 aircraft (the “717 Aircraft”).

8. Similarly, in the fourth quarter of 2001, the Debtor initiated a plan to

replace, by June 2003, its entire fleet of McDonnell Douglas DC-10 aircraft (the

“DC-10 Aircraft”) used to service the Transpacific Routes, South Pacific Routes

and Charter Routes (the “Overseas Routes”) with sixteen Boeing 767-300ER

aircraft (the “767 Aircraft”).  To date, the Debtor has taken delivery of ten new and

four used Boeing 767-300ER aircraft and has returned eleven DC-10 Aircraft

leased from Continental Airlines, Inc. and a subsidiary of American Airlines, Inc

(“American”).  The Overseas Routes are currently serviced by fourteen Boeing

767-300ER aircraft.

9. All of the Debtor’s aircraft are leased from various lessors under

either financing or operating leases.  Three of the Debtor’s 767 Aircraft are leased

under fifteen-year operating leases with a subsidiary of Ansett Worldwide Aviation

Services, Inc. (“Ansett”) and were delivered to the Debtor in the fourth quarter of
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2001.  Four 767 Aircraft were delivered in 2002 under seven-year operating leases

with International Lease Finance Corporation.  Seven of the Debtor’s 767 Aircraft

are leased under eighteen-year operating leases from Ansett and a subsidiary of

Boeing Capital Corporation (“Boeing”).  Each of the 717 Aircraft is leased under

an eighteen-year leveraged financing lease with Boeing.  The Debtor’s four

remaining DC-10 Aircraft are leased under operating leases with American and

B.C.I. Leasing.

Employees

10. The Debtor has approximately 3,200 active employees, approximately

2,600 of which are employed on a full time basis.  The majority of the Debtor’s

employees are covered by labor agreements with the International Association of

Machinists and Aerospace Workers (AFL-CIO) (“IAM”); the Airline Pilots

Association, International (“ALPA”); the Association of Flight Attendants

(“AFA”); the Transport Workers Union (“TWU”); or the Employees of the

Communications Section (“Communications Section”).  Each of these labor

agreements, other than the contract with the seven-member Communications

Section, was renegotiated in 2000 or 2001, and will be subject to renegotiation

again in 2004 or 2005.
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Previous Restructurings

11. On September 21, 1993, the Debtor filed a voluntary petition for relief

under chapter 11 of the Bankruptcy Code with the Bankruptcy Court (the “1993

Bankruptcy”).2  Following confirmation of the Debtor’s plan of reorganization in

the 1993 Bankruptcy on August 30, 1994, the Debtor successfully emerged from

the 1993 Bankruptcy.  Thereafter, on August 29, 2002, the Debtor was restructured

from a public company into a wholly-owned subsidiary of Hawaiian Holdings and

AIP (the “Restructuring”).  As part of the Restructuring, the stockholders of the

Debtor became stockholders of Hawaiian Holdings and Hawaiian Holdings

assumed sponsorship of the Debtor’s existing stock agreements.  Prior to the

Restructuring, the common stock of the Debtor was publicly traded on the

American Stock Exchange and Pacific Exchange under Hawaiian Holdings’ ticker

symbol of “HA.”

The Debtor’s Current Financial Crisis

12. The Debtor’s current financial crisis was precipitated by a confluence

of factors relating, in large part, to the depressed economic conditions of both the

United States and Japan.  These factors include: (a) decreased fare revenue, (b)

high aircraft lease costs, (c) high labor costs and (d) increased insurance, security

and fuel costs.  Although the terrorist attacks of September 11, 2001 are one of the
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most obvious and publicized reasons for the Debtor’s current financial crisis, it is

the significant, though related, decline in the economies of the United States and

Japan that has most contributed to the necessity of the Debtor’s chapter 11 filing.

13. Following the events of September 11, 2001, the Debtor has seen a

marked and dramatic reduction in the demand for travel to and within the islands

of Hawaii.  This reduced demand has been exacerbated by the flagging economies

of the United States and Japan since that time.  The demand for vacation travel,

which historically has been the Debtor’s greatest source of income, has been most

affected by the economic decline.  In order to attract passengers, airlines, including

the Debtor, have been forced to lower their fares.  The introduction of “low cost

carriers,” such as Jet Blue, has led to a further reduction in fare structure, as

national airlines have been forced to reduce ticket prices to remain competitive.

The combination of fewer ticket sales made at reduced fares continues to impact

the Debtor’s revenue and earnings negatively.

14. Beginning in late 1999, as discussed above, the Debtor began a

refleeting process under which its aging fleet of McDonnell Douglas DC-9 aircraft

and DC-10 Aircraft would be completely replaced by the end of 2003.  By July of

2001, the Debtor had entered into the last of its agreements with lessors that would

provide the aircraft for this refleeting.  Although the terms of these agreements

                                                                                                                                                            
2 United States Bankruptcy Court, District of Hawaii, Case No. 93-01074.
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were considered to be fair and at market rates when agreed to, the subsequent and

unforeseen decline in economic conditions in the United States and abroad have

caused the terms of such leases to be highly unfavorable.  Because its aircraft lease

costs are grounded in economic assumptions that have failed to materialize, the

Debtor has been forced to shoulder the crippling costs of over-market leases.  For

the Year 2002, expenses associated with the Debtor’s aircraft leases made up 12%

of its total operating expenses.

15. Similarly, because the Debtor’s union agreements were renegotiated

in 2000 and 2001, the Debtor’s labor costs have not been in line with current

economic conditions.  Based upon market assumptions made in 2000 and pre-

September 11, 2001, the Debtor’s labor costs have exceeded what the Debtor could

realistically maintain based upon its revenues.  This relative increase in labor costs,

as compared to revenue, has negatively impacted the Debtor’s ability to remain a

viable enterprise.  For the Year 2002, the Debtor’s labor costs made up 30% of its

total operating expenses.

16. As a direct result of the events of September 11, 2001 and the long-

standing international crises in the Middle East, the Debtor has seen increases in

several of its cost centers.  For instance, insurance rates associated with airline

operations have increased substantially as compared to pre-September 11, 2001

rates.  Because of increased airline security requirements, the Debtor also has been
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faced with increased security expenditures.  Moreover, fuel costs, which made up

approximately 14% of the Debtor’s operating expenses for Year 2002, also have

steadily increased during this period.  These increased costs, in the face of

declining revenues, have further weakened the Debtor’s ability to succeed as a

going-concern.

Prepetition Activities

17. The two largest controllable components of the Debtor’s cost structure

are labor and aircraft costs.  These are, therefore, the two areas upon which the

Debtor had focused prior to the Petition Date in trying to accomplish a successful

out-of-court financial and operational restructuring.  To that end, the Debtor has,

particularly within the past year, been actively negotiating with both its aircraft

lessors and labor unions to reduce its aircraft and labor costs, respectively.  These

negotiations have continued up until the Debtor’s bankruptcy filing.  On February

20, 2003, the Debtor’s employees represented by IAM agreed to $3.8 million in

concessions.  On March 6, 2003, the Debtor’s employees represented by ALPA

reached an agreement with the Debtor with respect to approximately $8 million in

concessions.  Similarly, on March 11, 2003, the Debtor’s employees represented

by AFA agreed to approximately $3.5 million in concessions.  Although the

Debtor and its labor unions have made great progress in these negotiations, it now

appears that the only practicable way for the Debtor to reorganize is under the
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protection afforded to it under the Bankruptcy Code, as the Debtor has not been

successful in its attempts to negotiate significant concessions from its aircraft

lessors.

III. THE DEBTOR’S INVESTMENT POLICY

18. In order to efficiently operate its business, the Debtor maintains a

centralized cash management system (the “Cash Management System”), which

collects and disburses funds throughout the Debtor’s area of operations.  Pursuant

to a motion filed contemporaneously herewith, the Debtor is seeking authority to

continue its Cash Management System.

19. In the ordinary course of its business prior to the Petition Date, the

Debtor used its Cash Management System, which is similar to the cash

management systems utilized by other major corporate enterprises, to efficiently

collect, transfer and disburse funds generated throughout the Debtor’s area of

operations.

20. Under the Cash Management System, the Debtor maintains a number

of accounts at the Bank of Hawaii.  The chart attached hereto as Exhibit A shows

the flow of funds through most of the Debtor’s accounts.  Most of these accounts

are zero balance accounts which are swept on a nightly basis into the Sweep

Account maintained with Bank of Hawaii Investment Services.  The money swept
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into the Sweep Account is either maintained in that account overnight or invested

in higher-yielding investments depending upon the short-term needs of the Debtor.

21. The excess funds that are not necessary to fund the Debtor’s short

term operations are invested in various investment accounts paying higher yields

than the Sweep Account (the “Investment Accounts”).  A complete list of all of the

Debtor’s Bank Accounts including the Investment Accounts is included in Exhibit

B this Motion.  The Debtor believes that the use of these Bank Accounts gives the

Debtor the highest reasonable rate of return on its funds without taking

unnecessary risk.

IV. RELIEF REQUESTED

22. Pursuant to section 345(b) of the Bankruptcy Code, the Debtor seeks

authority to continue to invest the funds generated through the Cash Management

System in the same manner as such funds were invested by the Debtor pre-petition

and to maintain such funds with the current institutions regardless of whether such

institutions are on the U.S. Trustee’s list of approved institutions.  The current

arrangement is intended to serve as an addition to the investments permitted by

section 345(b) of the Bankruptcy Code.  The Debtor reserves its right to amend the

current arrangement, subject to the approval of this Court.

V. CAUSE EXISTS TO APPROVE THE
DEBTOR’S PRE-PETITION INVESTMENT POLICY
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23. Section 345 of the Bankruptcy Code governs a debtor’s deposit and

investment of cash during a chapter 11 case.  Section 345(a) of the Bankruptcy

Code authorizes deposits or investments of money as “will yield the maximum

reasonable net return on such money, taking into account the safety of such deposit

or investment.”  For deposits or investments that are not “insured or guaranteed by

the United States or by a department, agency or instrumentality of the United

States or backed by the full faith and credit of the United States,” section 345(b) of

the Bankruptcy Code provides that the estate must require from the entity with

which the money is deposited or invested a bond in favor of the United States

secured by the undertaking of an adequate corporate surety, unless the Court for

cause orders otherwise.  In the alternative, the estate may require that the entity

deposit governmental securities pursuant to 31 U.S.C. § 9303.3

24. Investment of cash in strict compliance with the requirements of

section 345(b) in this case would be inconsistent with section 345(a) of the

Bankruptcy Code, which permits a trustee or debtor in possession to make such

investments of money of the estate “as will yield the maximum reasonable net

return on such money.”  11 U.S.C. § 345(a).  Thus, in 1994, to avoid “needlessly

handcuff[ing] larger, more sophisticated debtors,” Congress amended section

                                                
3 31 U.S.C. § 9303 provides that where a person is required by law to give a surety bond, that person, in

lieu of such surety bond, may provide a governmental obligation.
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345(b) of the Bankruptcy Code to provide that the strict investment requirements

of section 345(b) may be waived or modified if the Court so orders “for cause.”

140 Cong. Rec. H. 10,767 (Oct. 4, 1994).

25. The Debtor believes that its current investment policy provides the

protection contemplated by section 345(b) of the Bankruptcy Code,

notwithstanding the absence of a “corporate surety” requirement.  While all of the

Debtor’s Bank Accounts do not strictly comply with the requirements of section

345(b) of the Bankruptcy Code, the Debtor believes that it has mitigated as much

of the risk of loss of funds as is possible given the nature of the Debtor’s business.

Because the Debtor operates in such far-flung locations as Tahiti and Japan, it must

maintain banking relationships in those locations.  The Debtor, however, only

keeps funds in such foreign banks sufficient to maintain operations in those

locations.

26. The Debtor’s Investment Accounts, while mostly in federally insured

institutions, also do not strictly comply with section 345(b) because the balances in

those accounts generally exceed the limits of FDIC insurance.  The Debtor,

however, has minimized the risk of loss by investing its funds with five different

institutions.  In addition, all but the certificates of deposit with Liberty Bank are in



15
601387.0001  LOS ANGELES  605808 v5

IMANAGEDB:465850.2

Money Market accounts.  Such accounts principally invest in government

securities and other similar securities.4

27. These investment policies are part of a carefully devised investment

strategy mandated by the Debtor’s Board of Directors.  The objectives of this

strategy, in order of importance, are to: (i) maintain safety of principal, (ii)

maximize after-tax returns, and (iii) preserve liquidity.  A complete copy of the

Investment Policy Guidelines is attached hereto as Exhibit C.

28. Based upon the foregoing, cause exists for this Court to waive the

strict requirements of section 345(b) in this chapter 11 case and to allow the Debtor

to follow its current investment policy as a debtor in possession.  By continuing its

current investment policy, the Debtor will be able to avoid a potentially costly and

time consuming process of reorganizing its investing system.

29. In other complex chapter 11 cases, courts within the Ninth Circuit

have granted similar relief relating to the waiver of investment and deposit

requirements. See, eg., In re Liberty House, Inc., Case No. 98-01039 (Bankr. D.

Haw. March 20, 1998);  In re Washington Group International, Inc., Case No. BK-

N-01-31627 (Bankr. Nev. May 15, 2001); In re Pacific Gas and Electric Co., Case

No. 01-30923DM (N.D. Cal. April 6, 2001); Courts in other jurisdictions also have

                                                
4 Although not attached to this Motion as exhibits, prospectuses on each fund detailing the types of

investments utilized by such fund are available from the Debtor upon request by a party in interest.
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waived the requirements of section 345(b).  See, e.g., In re Sunbeam Corp., Case

No. 01-40291 (Bankr. S.D.N.Y. 2001); In re Bradlees Stores, Inc., et al., Case

Nos. 00-16033, 00-16035 and 00-16036 (Bankr. S.D.N.Y. 2000); In re Sun

Healthcare Group, Inc., Case Nos. 99-3657 through 99-3841 (Bankr. D. Del.

October 14, 1999); In re Factory Card Outlet Corp., Case Nos. 99-685 and 99-686

(Bankr. D. Del. 1999); In re PWS Holdings Corp., Case Nos. 98-212 through 98-

223 (Bankr. D. Del. 1998); In re The Wiz, Inc., et al. Case Nos. 97-48257 through

97-48346 (Bankr. S.D.N.Y. 1997); In re Best Products Co., et al., Case Nos. 91 B

10048 through 91 B 10053 (Bankr. S.D.N.Y. 1991); In re Anglo Energy Ltd., Case

Nos. 83 B 11614 (Bankr. S.D.N.Y. 1984); In re Johns-Manville Corp., Case Nos.

83 B 11656 through 82 B 11676 (Bankr. S.D.N.Y. 1982).  The Debtor respectfully

submits that similar treatment is warranted herein.

30. Finally, the United States Trustee (“UST”) requires that all of a debtor

in possession’s funds be invested through banking institution pre-approved by the

UST to handle debtor in possession accounts.  Although some of the Debtor’s

funds are invested through the Bank of Hawaii, a UST approved institution, not all

of the investment accounts are with such pre-approved institutions.  Without

modification or waiver of the UST requirements, the Debtor’s investment

strategies, including diversity of investments cannot be fully accomplished.  The

current accounts where the Debtor’s funds are invested provide similar security
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and control over funds that any of the UST’s pre-approved institutions would

provide.

VI. NOTICE

31. Notice of this Motion has been provided to: (i) the Office of the

United States Trustee for District of Hawaii; (ii) parties appearing on the Debtor’s

list of creditors holding the twenty largest unsecured claims; (iii) the Securities and

Exchange Commission; and (iv) the Internal Revenue Service.  Given the

circumstances, the Debtor submits that no other or further notice need be given.

VII. NO PRIOR REQUEST

32. No prior motion for the relief requested herein has been made to this

Court or any other court.
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WHEREFORE, the Debtor respectfully requests that the Court enter an

order granting the relief requested herein and such other and further relief as may

be just.

Dated: Honolulu, Hawaii, March 21, 2003.

By:____Nicholas C. Dreher___________
NICHOLAS C. DREHER, ESQ.
THEODORE D.C. YOUNG, ESQ.
CADES SCHUTTE LLC

and
LISA G. BECKERMAN, ESQ.
DAVID SIMONDS, ESQ.
AKIN GUMP STRAUSS HAUER & FELD LLP

Proposed Counsel for Debtor and Debtor in 
Possession
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IN THE UNITED STATES BANKRUPTCY COURT

DISTRICT OF HAWAII

In re

HAWAIIAN AIRLINES, INC.,
a Hawaii corporation,

Debtor.

)
)
)
)
)
)
)
)
)
)
)

Case No. 03 -
(Chapter 11)

ORDER PURSUANT TO SECTION 345(b)
OF THE BANKRUPTCY CODE
APPROVING INVESTMENT POLICY

Date: March 21, 2003
Time:
Judge: Hon. Robert J. Faris

Hawaiian Airlines, Inc., debtor and debtor in possession in the above-

captioned chapter 11 case (the “Debtor”), filed its petition for relief under chapter

11 of title 11 of the United States Code on March 21, 2003.  A Motion for Order to

Continue Current Investment Policies Pursuant to Section 345(b) of the

Bankruptcy Code (the “Motion”) was also filed on March 21, 2003.  After review

of the Motion, the evidence presented before the Court and the argument of

counsel, the Court finds that it has jurisdiction to consider the Motion and the relief

requested therein pursuant to 28 U.S.C. §§ 157 and 1334; consideration of the

Motion and the relief requested therein is a core proceeding pursuant to 28 U.S.C.

§ 157(b); venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and

1409; due and proper notice of the Motion has been provided and no further or

other notice need be provided except as provided; the relief requested in the
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Motion is in the best interests of the Debtor and its estate and creditors; and the

legal and factual bases set forth in the Motion and at the hearing on the Motion

establish just cause for the relief granted herein.  Accordingly, unless the Court

orders otherwise,

IT IS HEREBY ORDERED:

1. The Motion is granted in its entirety.

2. The Debtor is hereby authorized to continue to deposit and invest its

cash and cash equivalents under its current investment policy as of the

commencement of this chapter 11 case and as set forth in the Motion while

operating as a debtor in possession.

3. Pursuant to section 345(b) of the Bankruptcy Code, the Debtor’s

compliance with its current investment policy is deemed to be in compliance with

section 345 of the Bankruptcy Code.

4. To the extent the deposits and investments authorized herein are not

consistent with the requirements of section 345(b) of the Bankruptcy Code, such

requirements are waived, for good cause shown.

5. The Debtor’s current investment policy may be amended by the Court

from time to time upon application by the Debtor, with notice limited to the United
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States Trustee and any creditors’ committee appointed in the Debtor’s chapter 11

case pursuant to section 1102 of the Bankruptcy Code.

Dated: Honolulu, Hawaii, ___________________, 2003.

                                                                             
UNITED STATES BANKRUPTCY JUDGE

-------------------------------------------------------------------------------------------------
In re Hawaiian Airlines, Inc., Chapter 11, Case No. 03-                       ;
ORDER PURSUANT TO SECTION 345(b) OF THE BANKRUPTCY CODE
APPROVING INVESTMENT POLICY


